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CONSTITUTIONAL LAW IN 1920-1921. II 

THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OF 
THE UNITED STATES IN THE OCTOBER TERM, 1920 

EDWARD S. CORWIN 

Princeton University 
ix. self-incrimination; searches and seizures 

The "self-incrimination" clause of the Fifth Amendment was brought 
forward in five cases, in three of which it was attended by the "search 
and seizure" provisions of the Fourth Amendment. The most impor- 
tant of these cases was Gouled v. the United States, 45 in which the court 
was asked to pass upon the admissibility in evidence, first, of a paper 
obtained surreptitiously by officers of the government from the office 
of the accused; and secondly, of papers, described to be of "evidential 
value only," which were taken from the office of accused under a search 
warrant. The court, declaring that the constitutional provisions in- 
volved must receive "a liberal construction, so as to prevent stealthy 
encroachment upon .... the rights secured by them," held 
that the government had no right to the possession of any of these 
papers nor to the use of them as evidence. At the same time, it 
was held that if the government had had the right to seize the 
papers in question, for instance, as so much contraband property, 
and had done so under a warrant sufficient in form, "then it would 
have been competent to use them to prove any crime against accused 
as to which they constituted relevant evidence." 

In the course of his opinion, Justice Clarke remarked incidentally 
that "Searches and seizures are as constitutional under the Amend- 
ment when made under valid search warrants as they are unconstitu- 
tional, because unreasonable, when made without them." Unless the 
Fourth Amendment has been partially repealed by the Eighteenth 

45 255 U. S. 298. For a review of some recent cases in the lower Federal Courts 
throwing light on this subject, see note in the March issue of the Yale Law Jour- 
nal at page 518. 
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Amendment, which seems most improbable on general principles, this 
language, if adhered to, would seem to dispose of the contention of 
advocates of a drastic enforcement of the Volstead Act, that a search 
without warrant may at times be "reasonable." 46 

The doctrine of the Gouled case is carried a step further in Amos v. 
the United States, 47 in which it was ruled that the constitutional rights 
of an accused to be secure against unreasonable searches and seizures 
and self-incrimination were not waived by the action of his wife in per- 
mitting federal officers to search his home without warrant, and that 
the property thus obtained was not admissible evidence against him. 
On the other hand, it was ruled in Burdeau v. McDowell, 48 Justices 
Brandeis and Holmes dissenting, that constitutional guarantees would 
not be violated by the admission as evidence against an accused of 
incriminating papers stolen from him by private persons and after- 
wards delivered to officers of the government. "The government 
having come into possession of the papers without a violation of peti- 
tioner's rights by governmental authority," says the court, it is free 
to use them. Thus the rule seems to be that, while the government 
may not compel an accused to produce his own papers as evidence 
against himself, it may, by subpoena, force their production for the 
same purpose by any third person having possession of them. 

Of the two remaining cases under this heading, the notorious "Nicky" 
Arnstein is the hero. 49 They held that "Nicky" was within his rights 
in refusing to testify, notwithstanding the provision of section 7 of the 
Bankruptcy Act, that no testimony given by a bankrupt shall be offered 
in evidence against him in any criminal proceeding, since this provi- 
sion did not guarantee that such testimony would not be used to search 
out further evidence. The decision falls in line with the well-known 
case of Counselman v. Hitchcock. 60 

X. DUB PBOCESS OF LAW; JUST COMPENSATION 

Of the cases arising under the "due process of law" clause of the 
Fifth Amendment, the most interesting was Goldsmith-Grant Company 

46 For the line of reasoning by which it was established that these two constitu- 
tional provisions should be read as complementary, see Boyd v. United States, 
U. S. 616. 

"255 U.S., 313. 

"256 U.S.—. 

« 254 U. S. 71, and ibid., 379. 

50 142 U. S. 547. 
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v. the United States. 51 An automobile had been found "guilty" of 
participating in the removal of distilled liquors to a place of conceal- 
ment, and was, notwithstanding the claim of the innocent seller, who 
had reserved title to it, pronounced forfeited to the United States, in 
accordance with section 3450 of the Revised Statutes. To the ob- 
jection that this was punishing A for the guilt of B, the court answered 
that, "in breaches of revenue provisions, some forms of property are 
facilities," wherefor "Congress interposes the care and responsibility 
of their owners in aid of the prohibitions of the law and its punitive pro- 
visions, by ascribing to the property a species of personality, a power of 
complicity and guilt in the wrong." The analogy of the ancient deodand 
was cited and also the passage from the Mosaic Law, "if an ox gore 
a man that he die, the ox shall be stoned, and his flesh shall not be eaten." 
It was Blackstone's view the opinion adds, "that such misfortunes 
are in part owing to the negligence of the owner," and that "there- 
fore, he is properly punishable by such forfeiture;" but whether this was 
so or not, section 3450 had been on the statute books since 1866, and 
the principle underlying it had been sustained repeatedly. 62 

Interesting, too, is Hollis v. Kutz, 63 in which was involved the validity 
of certain orders of the Public Utilities Commission of the District of 
Columbia, whereby the price of gas to private consumers was increased 
while the price to the government in the district remained at the pre- 
vious rate. The contention of plaintiffs that this was unlawful dis- 
crimination, since they were forced to make up the loss incurred by 
furnishing the gas to the government and district at a loss, was answered 
by the strange assertion that the power of the government in the prem- 
ises was absolute. "We do not wish," said Justice Holmes for the 
court, "to belittle the claim of a taker of what for the time has become 
a necessity to equal treatment while gas is furnished the public." But 
"the plaintiffs are under no legal obligation to take the gas, nor is the 
government bound to allow it to be furnished. If they choose to 
take it, the plaintiffs must submit to such enhancement of price, if 
any, as is assignable to the government's demands." This language 
is not very explicit, but the rather extraordinary holding it conveys 
is apparently to be explained by the original contract between the 
government and the gas company. 

"254U.S.505. 

62 Citing the Palmyra, 12 Wheat. 1; Distillery v. United States, 96 U. S. 395; 
United States v. Stowell, 133 U. S. 1 ; and other cases. 
"255 U.S. 452. 
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Another decision sustained the right of the commissioner of the Dis- 
trict of Columbia to assess and collect rent from the users of space under 
the sidewalks and streets of the district, notwithstanding that the utili- 
zation had been authorized by permits issued in conformance with 
previous regulations. 64 Such permits, the court pointed out, merely 
allowed what would otherwise have been a nuisance and in no wise 
abated the right and interest of the public. Yet another decision sus- 
tained the right of the territorial government of Alaska to levy a special 
license tax upon the manufacture of fish oil and fertilizer from herring. 56 
"If," said the court, "Alaska deems it for its welfare to discourage 
the destruction of herring for canning and to preserve them for food 

and to that end imposes a greater tax .... 

than upon the similar use of other fish .... it hardly can be 
said to be contravening a constitution that has known protective tariffs 
for a hundred years." 

Lastly, United States v. Rogers 56 interprets the "just compensation" 
clause of the Fifth Amendment to require, in certain cases at least, the 
allowance of interest between the time of a taking of property by the 
government and the final payment of the private owner. 

XI. THE SIXTH AMENDMENT 

The Sixth Amendment was involved in three decisions. In the 
group of cases headed by the United States v. Cohen Grocery Com- 
pany, 67 the court pronounced section 4 of the Lever Act void on the ground 
that, because of its indefmiteness, it did not permit one charged under it 
to be informed of the nature of the accusation against him and that for 
the same reason it virtually delegated legislative power to courts and 
juries to define offenses. 68 Said Chief Justice White for the majority: 

H District of Columbia v. Andrews Paper Co., and accompanying cases, 
256 U. S. 

"Alaska Fish Co. v. Smith, 255 U.S. 44. 

'• Ibid., 163. The decision in a series of cases headed by Winton v. Amos, 
reiterates familiar doctrine regarding the plenary authority of Congress "over the 
Indians and all their tribal relations" and its "full power to legislate concerning 
their tribal property," 255 TJ. S. 373. Similarly, Chase v. United States, 256 
U. S. 1, sustained the right of Congress to change the mode of disposition of 
certain unallotted lands in the Omaha Indian Reservation. 

67 255 U. S. 81. Of the accompanying cases the most important is Weeds, Inc. 
et al. v. United States, ibid., 109. 

68 The relevant provisions of the section read thus: "That it is hereby made 
unlawful for any person wilfully. . . .to make any unjust or unreasonable rate or 
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" The section forbids no specific or definite act To attempt 

to enforce the section would be the equivalent of an effort to carry out 
a statute which in terms merely penalized and punished all actions 
detrimental to the public interest when unjust and unreasonable in 
the estimation of the court and jury." Justice Pitney, speaking for 
himself and Justice Brandeis, could not agree with this view of the 
matter. "In the absence," said he, "of a statutory definition of the 
method of determining a standard of prices with which to compare the 
prices alleged to have been excessive, the natural standard .... 
is that adopted in the ordinary transactions of men and adhered to by 
the common law time out of mind, — the standard of fair market value. 
. . . . So construed I regard this provision as clearly constitu- 
tional." The decision seems to indicate that if the government is to 
attempt the regulation of prices it must act through an expert body 
like the interstate commerce commission or the federal trade 
commission. 

Horning v. District of Columbia 69 involved the "trial by jury" clause 
of the amendment. The question at issue was whether a federal judge, 
in a criminal case in which the facts were undisputed had the right to 
charge a jury to find the defendant guilty. A closely divided court 
found that the judge had such right, inasmuch as the jury still had the 
power, in returning a general verdict, to decide against both the law 
and the facts. The dissentients argued that the judge had assumed 
to do something he had no right to do, namely to direct a verdict, 
and that this constituted a reversible error. The latter is certainly 

charge in handling or dealing in or with any necessaries; to conspire, combine, 

agree, or arrange with any other person (e) to exact excessive prices for any 

necessaries Any person violating any of the provisions of this section upon 

conviction thereof shall be fined not exceeding $5,000 or be imprisoned for not 
more than two years, or both. " 41 Stat, at L. 297. The government admitted 
that "a statute creating an offense must use language which will convey to the 
average mind information as to the act or fact which it is intended to make 
criminal." United States v.Brewer, 139 U.S. 278, 288. In support of its further 
contention that the above quoted provisions fulfilled this requirement, the 
government cited Waters-Pierce Oil Co. v. Texas, 212 U. S. 86; Nash v. United 
States, 229 U. S. 373; and Miller v. Strahl, 239 U. S. 426, 434. Former Justice 
Hughes was on the brief for those assailing the act in several of these cases. It 
is, therefore, interesting to compare his opinion for the court, disposing of a 
similar objection to the Federal Hours of Service Act of 1907 (34 Stat, at L. 1415), 
in Baltimore and Ohio Ey. v. Interstate Commerce Commission, 221 U. S. 612. 
See also 161 U. S. 29, and 227 U. S. 427. 
•» 254 U. S. 135. 
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the more logical view.; an actual abuse of power in one quarter is 
hardly to be justified by the possibility of a similar abuse from 
another source. 60 

The third case referred to stands for the proposition that trial by 
court-martial of military persons for offences committed during impris- 
onment under military authority does not infract the right to trial 
by jury secured by the Sixth Amendment, nor the "due process of 
law" clause of the Fifth Amendment. 61 The decision is a logical appli- 
cation of the leading case of Dynes v. Hoover. 62 

XII. STATUTORY CONSTRUCTION: EXECUTIVE POWER 

In Duplex Printing Company v. Deering, 63 the court found that the 
words "between .... employers and employees" of section 20 
of the Clayton Act are used in the specific sense of between employers 
and their employees, not somebody else's employees, or employees 
generically, and that the words "by peaceful and lawful means" of 
the same section refer to means that were lawful when the section 
was enacted or are made so by the act in question; and on this basis 
held that the Clayton Act does not legalize the secondary boycott in 
cases involving restraint of trade under the Sherman Act. 64 So " labor's 

60 The right to a jury in "suits at common law," secured by the Seventh 
Amendment was indirectly involved in Sampliner v. Motion Picture Patents 
Co., 254, U. S. 233. 

61 Kahn v. Anderson, 255 U. S. 1. Givens v. Zerbst, ibid., 11, also deals with 
certain aspects of the general subject. Courts-martial, it is pointed out, being 
"tribunals of special and limited jurisdiction," their judgments, "so far as 
questions relating to their jurisdiction are concerned, are always open to collateral 
attack." It was held, however, that in case of such attack, the reviewing tribunal 
may admit evidence supplementing the court-martial record, to show the military 
status of an accused. 

a 20 How. 65. 

« 3 254 U. S. 443. 

M Section 6 of the act was also involved indirectly in the case. The two sec- 
tions read as follows: 

"Sec. 6. That the labor of a human being is not a commodity or article of com- 
merce. Nothing contained in the Anti-trust Laws shall be construed to forbid the 
existence and operation of labor, agricultural, or horticultural organizations, 
instituted for the purposes of mutual help, and not having capital stock or con- 
ducted for profit, or to forbid or restrain individual members of such organizations 
from lawfully carrying out the legitimate objects thereof; nor shall such organiza- 
tions, or the members thereof, be held or construed to be illegal combinations or 
conspiracies in restraint of trade, under the Anti-trust Laws." 

"Sec. 20. That no restraining order or injunction shall be granted by any 
court of the United States, or a judge or the judges thereof, in any case between an 
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bill of rights," as Mr. Gompers calls it, turns out to be something of a 
gold brick. Justice Brandeis filed a dissenting opinion for himself and 
Justices Holmes and Clarke, but Justice Pitney, for the majority, has 
much the better of the argument. If Congress wishes to make legal 
what the law has heretofore regarded as illegal, it should use unambigu- 
ous language for the purpose. 65 

The Volstead Act was involved in two cases. In Street v. Lincoln 
Safe Deposit Company 66 it was held that the word "kept" in section 
3 of the act means kept for sale or barter, and that therefore the act 
does not forbid the storage in a warehouse, awaiting its use by the owner 

employer and employees, or between employers and employees, or between 
employees, or between persons employed and persons seeking employment, in- 
volving, or growing out of, a dispute concerning terms or conditions of employ- 
ment, unless necessary to prevent irreparable injury to property, or to a property 
right, of the party making the application, for which injury there is no adequate 
remedy at law, and such property or property right must be described with 
particularity in the application, which must be in writing and sworn to by the 
applicant or by his agent or attorney. 

"And no such restraining order or injunction shall prohibit any person or 
persons, whether singly or in concert, from terminating any relation of employ- 
ment, or from ceasing to perform any work or labor, or from recommending, 
advising, or persuading others by peaceful means so to do; or from attending at 
any place where any such person or persons may lawfully be, for the purpose of 
peacefully obtaining or communicating information, or from peacefully persuad- 
ing any person to work or to abstain from working; or from ceasing to patronize 
or to employ any party to such dispute, or from recommending, advising, or 
persuading others by peaceful and lawful means so to do; or from paying or 
giving to, or withholding from, any person engaged in such dispute, any strike 
benefits or other moneys or things of value; or from peaceably assembling in a 
lawful manner, and for lawful purposes; or from doing any act or thing which 
might lawfully be done in the absence of such dispute by any party thereto; nor 
shall any of the acts specified in this paragraph be considered or held to be viola- 
tions of any law of the United States." 38 Stat, at L. 737. 

•» The precise effect of section 20 still remains, however, a matter of doubt, and 
this doubt is increased rather than diminished by the more recent decision in 
American Steel Foundries v. Tri-City C.T. Council (decided December 5, 1921). 
In his opinion in the Duplex case, Justice Pitney declares that section 20 "imposes 
an exceptional and extraordinary restriction upon the equity powers of the courts 
of the United States and upon the general operation of the Anti-Trust Laws." 
A head note to the American Steel Foundries case, on the other hand, asserts that 
by section 20 "no new principle was introduced into the equity jurisprudence of 
the Federal courts," that section 20 is "merely declaratory of what was the best 
practice always." It is possible that a more careful comparison of the two 
opinions would clear up the seeming discrepancy. 

66 254 U.S. 88. 
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himself or his bona fide guests, of liquors lawfully possessed before the 
act went into effect. In the other case it was held that the act had 
repealed certain sections of the Revised Statutes, making it criminal to 
defraud the government of taxes previously due it from persons con- 
ducting distilleries. 67 As a source of revenue to the government, at any 
rate, the distilleries have dried up. 

The Harrison Anti-Narcotic Act was also under consideration in two 
cases. In the first, it was ruled that a physician registered under the 
act was not protected in selling opium to a dealer, but only to "patients" 
"in the course of his professional practice" — the words employed by 
the act itself. 68 In the other it was held that the act did not preclude 
supplementary legislation by the states in the exercise of their police 
powers. 69 

The Sherman Act and the " commodities" clause of the Hepburn Act 
were successfully invoked by the government in United States v. Lehigh 
Valley Railroad Company; 70 but in a later case private plaintiffs under 
the former act did not fare so well. 71 Two cases under the Federal 
Employers Liability Act developed the principle that the benefits of the 
act do not extend to "obvious" risks. 72 Similarly, a decision under 
the Safety Appliances Acts, mitigates their operation by the distinc- 
tion between "proximate" and "remote" causes. 73 

Berger v. the United States 74 brought up for consideration for the 
first time section 21 of the Judicial Code. The court held, three judges 
dissenting, that the filing of an affidavit asserting personal bias on the 

" United States v. Yuginovich, 256 U. S. 
88 Jin Fuey Moy v. United States, 254 U. S. 189. 
•• Minnesota v. Martinson, 256 U. S. 41. 
"254 U.S. 255. 

71 Frey and Son v. Cudahy Packing Co., 256 U. S.208, involving an alleged 
price-fixing agreement. Cf . U. S. v. Shrader's Sons, 252 U. S. 85. 

72 Pryor v. Williams, 254 U. S. 43; and Southern Pacific Co. v. Berkshire, ibid., 
415. A third case (Phila. & Reading Ry. Co. v. Donato, 256 U. S. 327) ruled that a 
flagman whose business it was to signal both interstate and intra-state trains, was 
engaged in interstate commerce, without regard to the character of the train 
he was flagging when killed ; and a fourth case under the same act (Phila. & Read- 
ing Ry. Co. v. Polk, ibid., 332) laid down like doctrine with respect to an employee 
caught between two cars of a train which was made up of both interstate and 
intra-state cars. 

"Lang v. N. Y. Cent. R. R. Co., 256 U. S.— . In United States v. No. Pacif. 
Ry. Co., arising under the same act, it was held that transfer trains on a terminal 
track of an interstate carrier are subject to the act, 254 U. S. 251. 

71 255 U.S. 22. 
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part of a trial judge leaves the judge no power to pass upon the truth 
or falsity of the facts alleged, but only power to pass upon their legal 
sufficiency, if true, to show prejudice. Of three cases arising under 
the Criminal Code, one determined that a baggage porter on a train was 
not an " officer of the United States" during the period of federal con- 
trol; 75 another that the United States Shipping Board Emergency 
Fleet Corporation is not an "agency of the United States" within the 
sense of section 41 of the code, 76 and the third that the "possession" 
of any die or likeness for making coins of the United States, which is 
punished by section 169 of the code, means conscious possession. 77 
The case of Hogan v. O'Neill, which arose under section 5278 of the 
Revised Statutes, holds that to be regarded as "a fugitive from justice" 
it is sufficient that one shall have left the state in which the crime is 
alleged to have been committed, whether for the purpose of escaping 
prosecution or not. 78 

Four cases arose under war statutes. Two asserted the right of 
Congress in time of war to authorize the seizure and sequestration, 
through executive channels, of property believed to be enemy-owned, 
subject only to the qualification that adequate provision be made for 
the return of the property in case of mistake. 79 The third is authority 
for the position that the liability of the director general under the 
Federal Control Act of March 21, 1918, is civil only and not penal, 80 

» Krichman v. United States, 256 U. S. 363. 

78 United States v. Strang et al, 254 U. S. 491 . 

" Baender v. Barnett, 255 U. S. 224. Justice Van Devanter, speaking for the 
court, quotes the following passage from an earlier decision: 

"All laws should receive a sensible construction. General terms should be so 
limited in their application as not to lead to injustice, oppression, or an absurd 
consequence. It will always, therefore, be presumed that the legislature in- 
tended exceptions to its language, which would avoid results of this character. 
The reason of the law in such cases should prevail over its letter. The common 
sense of man approves the judgment mentioned by Puffendorf, that the Bolognian 
law which enacted 'that whoever drew blood in the streets should be punished 
with the utmost severity' did not extend to the surgeon who opened the vein of a 
person that fell down in the street in a fit. The same common sense accepts the 
ruling, cited by Plowden, that the Statute of 1st Edward II., which enacts that a 
prisoner who breaks prison shall be guilty of felony, does not extend to a prisoner 
who breaks out when the prison is on fire, — 'for he is not to be hanged because he 
would not stay to be burnt.' " United States v. Kirby, 7 Wall. 482. 

78 255 U. S. 52. Section 5278 of course supplements Article iv, section 2, 
paragraph 2, of the Constitution. 

7 « Central Union Trust Co. v. Tarvan, 254 U. S. 554; Stoehr v. Wallace, 255 
U.S. 239. 

80 Missouri Pac. R. R. Co. v. H. A. F. Ault, 256 U. S— . 
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while the fourth discloses a doubt whether, under the Tucker Act, 
anybody is liable at all for derelictions of the telegraph companies dur- 
ing the period of federal control. 81 

Some of these cases, and others also, bear upon the subject of execu- 
tive power. One of the latter illustrates the court's deference to con- 
sistently maintained executive constructions of treaties of the United 
States. 82 Another defines "peace in the complete legal sense" as 
peace which has been officially claimed, that is to say, by the President. 83 
A third reiterates familiar doctrine concerning the finality of findings 
of fact by the interstate commerce commission. 84 And a fourth, Sutton 
v. United States, 85 announces this rule, as stated in the syllabus of the 
case: "No government official can, by his acts or omissions, render the 
United States liable, as upon an implied contract, for work done by a 
government contractor after the appropriation therefore was exhausted, 
where no such official could have rendered the United States liable for 
such work by express contract." 

B. QUESTIONS OF STATE POWER 

I. FREEDOM OF SPEECH AND PRESS 

In Gilbert v. Minnesota, 88 plaintiff in error, who had been convicted 
under a state statute making it unlawful to advocate or teach that men 
should not enlist in the forces of the United States or of the state, or 
assist in waging war against the public enemies of the United States, 
raised two objections to the act in question; first, that it invaded a 
field of power reserved exclusively to the United States, to wit, that of 
"the war powers;" second, that it was obnoxious to "the inherent right 
of free speech respecting the concerns, activities and interests of the 
United States and its government." The court rejected both conten- 
tions. The United States and the states, said Justice McKenna, in 
effect, are all in the same boat. There is, therefore, nothing to prevent 
the latter from making the purposes of the former their purposes too 
and so prohibiting their citizens from obstructing such purposes. 
And as to freedom of speech, conceding it to be "a natural and inherent" 

» Western Un. Tel. Co., v. Poston, 256 U. S.— . 

«* Sullivan v. Kidd, 254 U. S. 433. 

" Givens v. Zerbst, 255 U. S. 11. 

«« Seaboard Air Line Ry. v. United States, 254 U. S. 57. 

"256 U.S.— . 

86 254 U. S. 325. 



238 THE AMERICAN POLITICAL SCIENCE REVIEW 

right, yet it "is not absolute — it is subject to restriction and limita- 
tion." Gilbert's speech "was not an advocacy of policies or a censure 
of actions that citizens had the right to make." Curiously enough, 
Justice McKenna does not mention the fact that the First Amendment 
does not protect the citizen against the states, nor does he refer to the 
"due process" clause of the Fourteenth Amendment as limiting state 
power in relation to freedom of speech and press. 

Justice Holmes concurred in the result. "The Chief Justice, being 
of the opinion that the subject matter is within the exclusive power of 
Congress, when exerted, and that the action of Congress has occupied 
the whole field," dissented. Justice Brandeis also dissented, urging 
that as Congress is charged with the sole responsibility in the waging 
of war, its policies relating to freedom of discussion during war time 
ought not to be subject to state interference and interruption, a view 
which obviously has much to be said for it. He also made a good 
argument on the "privileges and immunities" clause of the Fourteenth 
Amendment, urging that Gilbert was only exercising his right as a "citi- 
zen of the United States" to criticize the national government, a right 
therefore, which no state may "abridge." 

II. THE "COMMERCE" CLAUSE 

All the cases save one under the "commerce" clause invoked it 
simply as a restriction on state power, and all except two make fairly 
obvious application of accepted principles. One informs us that the 
transmission of a telegram between two points in the same state over a 
route passing out of the state is "interstate commerce;" 87 another also 
classifies as "interstate commerce" the carriage of a person and bag- 
gage on an interstate ticket from one point to another in the same 
state; 88 while a third asserts the doctrine that a stream which is navi- 
gable in fact remains so in law despite artificial obstructions which may 
be abated by proper legal authority. 89 Two cases involving the states' 
taxing power turned on the general proposition that a state franchise 
tax on a domestic railway company does not contravene the commerce 
clause although the value of the franchise is derived in part from the 
corporation's interstate business. 90 Also, a telegraph company may be 

87 Western Un. Tel. Co. v. Speight, ibid., 17. 

88 Galveston, H. & S. A. R. Co. v. Woodbury, ibid., 357. 

89 Economy Light & Power Co. v. United States, 256 U. S. 113. 

90 St. Louis & E. St. L. Electric R. Co. v. Missouri, ibid., 314; St. Louis-San 
Francisco Ry. Co. v. Middlekamp, ibid., 226. 
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required to pay a city a small annual license tax for the privilege of 
doing intra-state business, even though at a loss, the tax having been in 
existence when the company entered the city; 91 also a state may tax 
as net profits earned within its limits such proportion of the total net 
profits of a manufacturing and trading corporation as the tangible 
assets of the corporation within the state bear to the corporation's 
total tangible property, provided that payment of such tax be secured 
by the same means as that of ordinary taxes and not made a condition 
precedent to the corporation's doing business within the state. 92 On 
the other hand, a state license tax upon local selling agents for automo- 
biles may not discriminate in favor of the product of local manufactur- 
ers; 93 nor may a state levy an excise tax on the sale of gasoline in tank 
cars or other original packages in which it is brought into the state from 
another state, although the state may levy such a tax on sales at retail, 
and even on the use of gasoline in small quantities by the importer 
himself. 94 The introduction of the original package doctrine into the 
field of state taxation, which was noted last term, is thus confirmed. 96 
It is to be hoped that it will cause the court less vexation than it has 
in the field of the police power. 98 

The general legislative power of the state in relation to the commerce 
clause was vindicated in two cases. In the first it was held that a 
bridge company chartered by the state of New York to construct a 
railroad bridge over the Niagara River might be required by the state, 
in the exercise of its reserved right to amend charters granted by itself, 
to perform certain additional services reasonable in character, even 
though the bridge in question had been authorized by Congress and 
recognized by the secretary of war as a lawful structure. 97 In the 
other, the important principle was laid down that the right of the 
United States in the navigable waters within the several states is limited 
to the control thereof for purposes of navigation and that subject to 
that right, each state is the owner of the navigable waters within its 
boundaries and of the land lying thereunder. 98 A third case decided 

91 Postal Telegraph-Cable Co. v. Tremont, 255 U. S. 124. 

92 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113. 
83 Bethlehem Motors Corporation v. Flynt, 256 U. S. 421. 

94 Bowman v. Continental Oil Co., ibid., — . 

95 See Askren v. Continental Oil Co., 252 TJ. S. 444. The previously dominant 
rule was that laid down in Brown v. Houston, 114 U. S. 622. 

9 « See Austin v. Tennessee, 179 U. S. 343. 

97 International Bridge Co. v. N. Y., 254 U. S. 126. 

93 Seattle v. Oregon & Washington R. Co., 255 U. S. 56. 
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that a railway company cannot be required to detour two interstate 
trains a day to a town of four thousand inhabitants, which was abeady 
served by fourteen local trains, seven each way." 

III. DUB PROCESS OF LAW; EQUAL PROTECTION OF THE LAWS 

With the single exception of Brown Holding Company v. Feldman, 100 
which was dealt with above in connection with Block v. Hirsch, 101 
none of the cases involving state legislation in relation to "due process 
of law" and the "equal protection" clauses of the Fourteenth Amend- 
ment, offered much of novelty or special interest. The right of a 
state, under the police power, to prohibit certain wasteful uses of natural 
gas, and for that purpose to confine its regulations to sources of supply 
within ten miles of incorporated towns or industrial plants, was sus- 
tained; 102 also the right of a state to repeal the optional features of a 
workman's compensation act and to establish a state fund for compul- 
sory contributions by employers; 103 also the right to make a general 
workman's compensation act compulsory as to a single hazardous em- 
ployment, coal mining; 104 also the right to require a railway corpora- 
tion to abolish, at its own expense, whatever the cost, existing grade 
crossings; 105 also the right to require the demolition of wooden build- 
ings found by the courts to have been erected within fire limits contrary 
to valid regulations. 108 On the other hand, a state may not segregate 
a class of traffic and compel a carrier to transport it in intranstate com- 
merce without substantial compensation, although the return to the 
carrier from its entire state operations may be adequate; 107 nor may 
rates set by municipalities for public service corporations be confisca- 
tory in the absence of contract obligation on the part of the corpora- 
tion; 108 and the powers of municipalities in the making of such contracts 
will be closely scrutinized. 

»' St. Louis and San Francisco Ry. Co. v. Public Service Comm., 254 U. S. 535. 

100 256 U. S. 170. 

1 " 1 Ibid, 135; see note 24 supra. 

" 2 Walls v. Midland Carbon Co., 254 U. S. 300. 

108 Thornton v. Duffy, 254 U. S. 361. 

1M Lower Vein Coal Co. v. Industrial B'd, 255 U. S. 144. 

lM Erie R. R. Co. v. B'd. of Public Utility Com'rs, and several other cases, 
254 U.S. 394. 

i»« Maguire v. Reardon, 255 U. S. 271 . 

1 " Vandalia R. R. v. Schnull, 255 U. S. 113. 

108 So. Iowa Electric Co. v. Chariton, 256 U. S— ; San Antonio v. San Antonio 
Public Service Comm., ibid. — . 
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Under the taxing power, the application of the "unit rule" to the 
tangible property of a foreign corporation was sustained under both 
the "due process of law" and the "equal protection" clauses, the tax 
being one to which domestic as well as foreign corporations were sub- 
ject. 109 Also, the exaction of an additional transfer tax in the case of 
bonds and other obligations of a resident decedent, which had hitherto 
escaped taxation, was found harmonious with these clauses. 110 Also, it 
was held that the maxim that a tax must be for a public purpose, 
which is today safeguarded by the "due process of law" clause, was 
not infracted by the action of the state in distributing among its 
local units the proceeds of a state income tax; 111 nor by the require- 
ments that the proceeds from a dog licence be paid to the society 
for the prevention of cruelty to animals. 112 In one case a special 
assessment was sustained against the charge of arbitrariness, 113 and 
in another such an assessment was set aside. 114 Lastly, a tax was set 
aside on the ground that notice and hearing had not been accorded the 
tax payer." 5 

IV. THE "OBLIGATION OF CONTRACTS" CLAUSE 

In Detroit United Railway v. Detroit, 116 the last of a series of cases 
involving the same parties, the company was informed of what it 
should have known to begin with, namely, that the "obligation of 
contract" clause would not maintain it in possession of the city streets 
after its franchise had expired. Another case vindicates the exercise 
by a state of the right reserved by it to amend a corporation franchise; 117 
and still another the like right to repeal. 118 The general subordination 

10 » Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113. 

110 Watson v. State Comptroller, ibid., 122. 

im Dane v. Jackson, 256 U. S.— . 

114 Nicchia v. New York, 254 U. S. 228. 

118 Miller & Lux v. Sacramento & San Joaquin Drainage Dist., 256 U. S. 129. 

114 Kansas City So. Ry. Co. v. Road Improvement Dist., ibid., — . 

116 Turner v. Wade, 254 U. S. 64. Payment, under a state law, of damages and 
attorney's fees, as for a vexatious delay, was allowed, in peculiar circumstances, 
in Hartford Life Ins. Co. v. Blincoe, 255 TJ. S. 129. See also next note. Two 
other cases in which the "due process of law" clause was invoked were Bullock 
v. Railroad Comm. of Florida, 254 TJ. S. 513, and Ownbey v. Morgan, 256 TJ. S.94. 
In both, however, the facts were so special as to make the holdings of little interest. 

"•255 TJ. S. 171. The appellant company also invoked unavailingly the "due 
process of law" clause of the Fourteenth Amendment. 

117 International Bridge Co. v. New York, 254 U. S. 126. 

118 New York ex rel Troy Union R. R. Co. v. Mealy, ibid., 47. 
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of the obligation of contracts to the states' police power was asserted 
in the Feldman case in broad terms, notwithstanding which it was ruled 
in another case that a state could not exempt the proceeds of a life 
insurance policy taken out prior to the act from liability for antecedent 
debts. 119 

V. NATIONAL SUPREMACY 

Chief Justice Marshall laid down the rule in McCulloch v. Mary- 
land, 120 more than a hundred years ago, that a state cannot tax an in- 
strumentality of the national government. By the same sign, it was 
held in Johnson v. Maryland, 121 a state may not require a post-office 
employee to cease driving a government motor truck in the transpor- 
tation of mail over a post road until he should obtain a license from the 
state. Besides citing the McCulloch case Justice Holmes, speaking for 
the court, also quoted the following apt passage from Marshall's opin- 
ion in Osborn v. Bank of the United States: 122 "Can a contractor for 
supplying a military post for provisions be restrained from making pur- 
chases within any state or from transporting the provisions to the place 
at which troops were stationed? Or could he be fined or taxed for 
doing so? We have not yet heard these questions answered in the 
affirmative." "Of course," Justice Holmes continues, "an employee 
of the United States does not secure general immunity from state law 
while acting in the course of his employment . . . . ."It 
may very well be that "when the United States has not spoken, the 
subjection to local law would extend to general rules that might affect 
incidentally the mode of carrying out the employment, — as for in- 
stance, a statute or ordinance regulating the mode of turning at the 

corners of streets But even the most unquestioned and 

most applicable of state laws, such as those concerning murder, will not 
be allowed to control the conduct of amarshal of the United States acting 
under and in pursuance of the laws of the United States." 123 

119 Bank of Minden v. Clement, 256 U. S., 126 citing Sturges v. Crowninshield, 
4 Wheat. 197, Planters' Bank v. Sharp, 6 How. 327, and other old cases. On the 
other hand, seeMugler v. Kansas, 123 TJ. S. 623, and Manigault v. Springs, 199 U.S. 
The discrepancy between the two classes of decisions is explained by the fact that, 
in the latter, to have denied the statutes involved a retroactive operation, would 
have been to defeat an exigent legislative policy. 

120 4 Wheat. 316. 
"'254 U.S. 51. 

122 9 Wheat. 738. 

123 Citing in re Nea le 135 U.S. I. 
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The question of state taxation of federal instrumentalities was directly 
raised in two eases. In one the court held that a state tax upon bank 
stock, state and national, at a higher rate than was imposed upon in- 
tangible personal property generally, including bonds, notes, and 
other evidences of indebtedness, violated section 5219 of the Revised 
Statutes, which provides that state taxation of national bank stock 
"shall not be at a greater rate than is assessed upon other monied 
capital." 124 In the other it held that a certain railway line, the property 
of a private company, was subject to state taxation, despite the fact 
that it was utilized by the government in developing certain coal lands 
for the Choctaw Indians. 126 The apparent discrepancy between the 
two rulings is explained by a reference to the precedents, which treat 
national banks as in themselves instrumentalities of the national gov- 
ernment but regard railway lines, like the one here involved, as primarily 
private enterprises, although performing inter alia national services. 126 

A sounder basis for the distinction would be, it is submitted, the will 
of Congress as measured by the "necessary and proper" clause. 

This term the court handed down opinions in 194 cases, about 85 
of which involved constitutional issues more or less directly. The 
"commerce" clause was involved in 12 of these cases; the "due pro- 
cess of law" clause of either the Fifth or Fourteenth Amendments, in 
28 cases in its general sense, and in 3 cases in its procedural sense; the 
"equal protection" clause was invoked 10 times; the "obligation of 
contracts" clause, 7 times; the "self-incrimination clause," 5 times. 
The largest number of opinions was prepared by Justice McKenna who 
spoke for the court 30 times, while the late Chief Justice is represented 
by only 18 opinions of the court, 7 of which are hardly more than refer- 
ences to an eighth. Once again Justice Pitney has the longest opinion 
of the term to his credit, while those rendered by Justice McReynolds 
are usually notable for their brevity. In 35 cases dissents were an- 
nounced, but opinions were rendered in only 13 of these, and in only 
5 did as many as four justices dissent. The most important dissenting 
opinion was the dissenting-concurring opinion of Justice Pitney in the 
Newberry Case, which probably foreshadows what will finally be the 
view of the court on the constitutional question there involved. 

Before the term ended the death of Chief Justice White had occurred. 
He was first elevated to the bench as an associate justice by Mr. Cleve- 

124 Merchants' National Bank v. Richmond, 256 U. S.— . 

125 Choctaw, O., & G. R. R. Co. v. Mackey, ibid.,—. 

126 See Union P. R. Co. v. Peniston, 18 Wall. 5; also, Central P. R. Co. v. 
California, 162 U.S. 91. 
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land in 1893, after the Senate had rejected two other nominees through 
the exercise of " senatorial courtesy.' ' Mr. White was himself a Senator 
from Louisiana at the time, and so his nomination escaped this blight- 
ing taboo. Upon the death of Chief Justice Fuller, President Taft 
nominated Justice White as the former's successor, after, it is said, a 
hint had come from the other justices that they would prefer that 
arrangement to the appointment of Mr. Hughes, who was reported to 
be slated for the post. Mr. Hughes was later made associate justice 
and Mr. Taft himself now succeeds Chief Justice White. 

The late Chief Justice was a native of Louisiana and a Catholic, 
and received his early training in a Jesuit school. His judicial opin- 
ions are characterized by a pronounced preference for words of Latin 
origin, long periodic sentences, and a drastically syllogistic method. 
Like those of Chief Justice Marshall, they are pervaded with the spirit 
of debate; and they do not always avoid an additional flavor of casuis- 
try. A fair sample of his art is to be found in his opinion in the Selective 
Draft cases. 127 Other notable utterances were his opinions for the 
court in the Commodities' Clause Case 128 and in the Standard Oil 
and Tobacco Trust Cases, 129 both of which also attest his skill as a 
compromiser. 

A Confederate soldier in his youth, Chief Justice White died a con- 
vinced nationalist, but perhaps the phrase for which he will be longest 
remembered is one coined by him in the Standard Oil case — "the rule 
of reason." The same phrase points, moreover, to his chief contribu- 
tion to current constitutional theory, the encouragement he lent the 
doctrine that Congress' power to prohibit interstate commerce is not, 
as Marshall stated in Gibbons v. Ogden, 130 limited only by that body's 
responsibility to its constituents, but rather by judicially enforcible, 
even if somewhat vague, constitutional limitations, a doctrine which 
was exemplified in the recent child labor case. 131 In his opinion in the 
oleomargarine case, 132 Justice White, as he then was, would fain have 
set up similar limitations to Congress' taxing power; but this time 
Marshall's influence was too potent to be overcome; and the power to 
tax, when wielded by the national government, still "involves the 
power to destroy." 

127 245 U.S. 366. 

i« Delaware & Hudson Co. iv. U. S., 213 TJ. S. 366. 

ls » 221 U.S.I. 

13 °9Wheat.l. 

131 Hammer v. Dagenbart, 247 U. S. 251 . 

13S McCray v. U. S. 195 U. S. 27. 



